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I. The Issues for Determination 
 

[1] This matter arises out of a consent award made by me on December 6, 2020, 

which was a final settlement of grievances 18-10010 and 18-10011 (the 

outstanding grievances) about union dues.  

[2] On February 19, 2021, the union emailed me alleging that the employer has 

violated and continues to violate the consent award. The specific outstanding 

matters were identified as: 

1)  In their file and at the meeting with the CEO on Tuesday, he 
told his CFO that they only needed to pay dues for the first 90 
days of any employee that was hired after 10 Jul 2018.  This is not 
what was stated in the consent award.  The member would have 
had stated they wish to opt out of the Union for the Union dues to 
have stopped after the 90 days.  Therefore, the ER should be 
looking to see if Union dues were paid for the entire time the 
member was employed by the ER.  Unless they can show that the 
member opted out of the Union, they don't get to decide to only 
pay for the first 90 days the member was employed.  The consent 
order does not state only the first 90 days.  It states they will pay 
past dues for members terminated. 
 
2)  They only took the members who reside in the greater Victoria 
Area and not ALL new employees.  As stated at the meeting with 
the CEO on Tuesday, he stated that the A list only refers to 
Victoria and not everyone.  The consent order and the grievance 
states all new employees are on the A list.  Does not state what 
cities makeup the A List.  As far as I am concerned, all NEW 
employees are on the A List regardless of where they live.  This 
list does not incorporate anyone North of the Malahat, so basically 
nothing up island.  I also told the CEO that I would be bringing this 
up to your attention.   
  
3)  On the first tab of the excel spreadsheet, I believe they stated 
this was everyone hired after 10 July 2018.  I am not sure why 
they omitted phone numbers and/or email addresses unless those 
are for the ones that have since been terminated but because they 
did not incorporate the hire date and/or termination date on that 
first tab, it is hard to determine who is a current member or not. 
 

[3] The union requested a conference call to settle the allegations of a violation of 

the consent award. 
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[4] I scheduled a number of conference calls1, with the parties providing written 

submissions, and narrowed this case to three issues. These issues are: 

 

1. What is the scope of the “A” List? 

2.   Is the additional communication to an employee who transfers to a non-

union site, beyond that set out in paragraph 3 of the consent award, a breach 

of the consent award? 2 

3.    How long union dues must be remitted by the employer; is it limited to 90   

days when an employee is assigned to a non-union site? 

 

[5] On July 9, 2021, based on the written submissions, I issued a partial award on 

issues 2 and 3 finding a breach of the consent award, and reserved jurisdiction 

over implementation of the award. 

[6] The hearing dealing with the scope of the “A” List was scheduled for hearing on 

several occasions3 and adjourned by consent, until the matter was heard on 

January 11 – 13, 2023.  

[7] This is my award with respect to the scope of the “A” List. At the hearing I heard 

testimony from Ms. Nancy Sermons, Mr. John Davies and Ms. Patty Ducharme 

on behalf of the union, and from Ms. Stephanie Kilner, Mr. Stan Verran, Mr. John 

Gabel, Mr. Heiko Behn, Mr. Rob Froher, Mr. Greg Picard and Mr. Greg Martin, on 

behalf of the employer.  

[8] The employer raised an issue of jurisdiction and in closing argument an 

application to re-open the hearing. It is convenient to deal with these issues 

following  the background.  

 
1 March 9, 2021; May 4, 2021; May 27, 2021; May 28, 2021;  
2 I have re-phrased the issue from that specified in an email to the parties on June 1, 2021; however, in 
my view the re-phrasing does not change the nature of the issue;  
3 October 18 - 20, 2021; March 7 - 9, 2022 and November 28 – 30, 2022; 
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II. The Background 
 

[9] The employer provides security services mainly for government or other public 

buildings, although it also has some contracts with other private sector 

companies. It is a not-for-profit organization and many of the employees are 

veterans of the armed forces, the RCMP or other policing services. 

A. The Certification and Bargaining Unit Variances 

 

[10] The BC Labour Relations Board issued a certification for certain parts of the 

employer’s operation. The original certification order issued on March 6, 2001, 

described the bargaining unit as: 

All Commissionaires employed by the Canadian Corps of Commissionaires 
(Victoria, the Islands and Yukon) employed at and from the City of Victoria, 
1 Centennial Square, Victoria, BC as parking bylaw enforcement and 
security  
 
Except those excluded by the Code, employed by . . . 
. . . 

 

[11] That certification has been varied over time. It can best be described as a 

certification of portions of the employer’s operation on a site or geographic basis. 

There are sites that are certified to the union and sites operated by the employer 

for which there is no union certification. 

[12] In the variance of April 3, 2002, the bargaining unit expanded north of the 

Malahat and included the City of Duncan. 

[13] In a variance of August 23, 2002, the bargaining unit definition included “All 

Greater Victoria A List /Spare Board Commissionaires . . .” 

[14] In a variance of August 12, 2003, the bargaining unit expanded to include “. . . 

and Commissionaires at the Comox Valley RCMP Detachment, 800 Ryan Road, 

Courtenay, BC.” 

[15] In an order of November 12, 2003, the bargaining unit expanded to include four 

other locations north of the Malahat, as well as other locations. 
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[16] In a variance of September 8, 2016, the certification expanded to other locations, 

including Nanaimo Airport YDC and Nanaimo Airport Commission. 

[17] In a variance of November 1, 2018, the certification expanded to other locations 

including United Greeneries, 5520 Mission Road, Duncan, B.C. 

[18] In a variance of May 11, 2019, June 7, 2019, January 11, 2020, the certification 

expanded to other locations north of the Malahat Summit including Nanaimo 

locations.  

[19] The evidence before me shows that at the time of the initial certification in 2001, 

most of the employees worked and resided in the Greater Victoria area, including 

Sidney and areas south of the Malahat Summit.  

B. The Relevant Collective Agreement Provisions 

 

[20] I have in evidence before me the following collective agreements (CA): the CA 

ending in 2005 (the first CA), the 2005 – 2007 CA, the 2013 – 2016 CA, the 2016 

– 2019 CA and the 2019 – 2022 CA. Missing from the evidence are the CAs 

spanning the period from 2007 to 2012. I assume if there was anything relevant 

in those missing CAs, the parties would have ensured they were before me.  

[21] Under the CA the employer has the right to assign and schedule work … subject 

to the terms of the collective agreement. 4 It can assign employees to work at a 

non-certified site and can move employees between non-certified and certified 

work sites. This has created an issue about the deduction of union dues and 

union membership when an employee works at a non-certified site.  

[22] In the first CA, Article 3.01 f contained a definition of the “A” List: 

f. “A” List is the employment group to which all new Commissionaires are 
assigned, and to which Commissionaires may apply to be assigned at the 
end of client contracts. Commissionaires on the list must be available for 
any and all assignments at the call of the Dispatcher or Duty Officer.  

 
4 Collective Agreement Article 2.02;  
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[23] In the first CA Article 4.01, after citing the certified sites, Union Recognition (c) 

read as follows: 

(c) It is recognized that the “A” List provides unique staffing to both 
bargaining unit and non-bargaining sites. Employees on the “A” list shall not 
be covered by this Collective Agreement unless the employees on those 
lists are successfully varied into the existing bargaining unit in the future, in 
which case the parties shall meet and negotiate terms and conditions which 
shall apply to those employees. In the event that the parties are unable to 
agree, then the matter shall be submitted to binding interest arbitration for 
resolution, without stoppage of work. 

 
[24] It appears that the parties met and negotiated a Memorandum of Understanding 

(MOU) at some point during the term of the first CA, following the variance of the 

“A” List into the bargaining unit on August 23, 2002. I have further referred to the 

MOU later in this decision. The MOU is not referred to and incorporated into the 

2005 – 2007 CA.  

[25] In the 2005 – 2007 CA, the parties negotiated the following union recognition 

article which replaced Article 4.01 (c) in the CA ending 2005.: 

(c) It is recognized that the “A” List are members of the bargaining unit and covered 
by this Collective Agreement.  

[26] In the 2005 – 2007 CA, Article 3.01 f. the “A” List definition remained as set out in 

the first CA: 

“A” List is the employment group to which all new Commissionaires are 
assigned, and to which Commissionaires my apply to be assigned at the 
end of client contracts. Commissionaires on the list must be available for 
any and all assignments at the call of the Dispatcher or Duty Officer.  

[27] This definition of the “A” List changed slightly (changes highlighted) in the 2016 – 

2019 CA, and reads as follows: 

f. “A” List is the employment group to which all new Commissionaires are 
assigned, and to which Commissionaires may apply to be assigned at the 
end of client contracts. Commissionaires on the list will provide an 
availability schedule every six months and will be available for 
assignments at the call of the Dispatcher. 

(emphasis added) 
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[28] In substance, however, in the 2016 - 2019 CA, the “A” List definition did not 

change over time from the first CA. 

[29] In the round of bargaining which led to the 2016 - 2019 CA, the parties also 

agreed to the addition of Article 8.07(d)(ii), which remains part of the current CA 

(effective April 1, 2019 to March 31, 2022). This article had not been part of the 

earlier CA (effective April 1, 2013 to March 31, 2016). 5 

[30] The 2016 – 2019 CA contains the following articles about union membership and 

payment of union dues: 

ARTICLE 8 RAND FORMULA  
 
8.01 For the purpose of applying this Article deductions from pay 
for each employee in respect of each calendar month will start 
with the full calendar month to the extent that earnings are 
available.  
 
8.02 The Union shall inform the Employer in writing of the 
authorized monthly deduction to be checked off for each 
employee for initiation fees, dues, and arrears and of any changes 
in the amounts to be deducted.  
 
8.03 All monies deducted from employee’s earnings pursuant to 
this Article are to be forwarded to the Comptroller of the Union, 
together with a list of employees to whom the monies are to be 
credited, and, if so authorized in writing by the employee, the 
name, address and social insurance numbers of new employees 
hired, on or before the 15th day of the month following the month 
in which the monies were deducted.  
 
8.04 No Employee organization, other than the Union, shall be 
permitted to have membership dues and other monies deducted 
by the Employer from the pay of employees in the bargaining unit.  
 
8.05 The Union agrees to indemnify and save the Employer 
harmless against any claim or liability arising out of the application 
of this Article, except for any claim or liability arising out of an error 
committed by the Employer limited to the amount actually involved 
in the error.  
 
8.06 The Employer shall provide to the Union, on a quarterly 
basis, a complete list of all persons employed by the Employer at 

 
5 Union’s reply submission of May 15, 2021, paragraph 13b) and Exhibit 31, 32 and 33;  
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work sites certified to the Union. This list shall indicate who is 
included and who is excluded for check-off.  
 
8.07 MEMBERSHIP  
 

a. All Employees in the bargaining unit who, either at the date of 
certification, or on the date(s) of any subsequent variation of the 
certification, were members of the Union shall, as a condition of 
employment, maintain such membership.  
 
b. All Employees hired after the date of certification or after the 
date of any subsequent variation of the certification shall, as a 
condition of continued employment, become members of the 
Union, and maintain such membership upon completion of a thirty 
(30) day trial period as an employee, at work sites certified to the 
Union.  
 
c. Nothing in this Agreement shall be construed as requiring a 
person who was an employee prior to the date of certification, or 
prior to the date of any subsequent variation of the certification, to 
become a member of the Union.  
 
d. When bargaining unit employees are relocated from the “A” list 
and/or a unionized work site to a non-certified work site, the 
Employer in accordance with Article 8.08 will provide the Union 
with written notice of such movement.  
 
In addition to the application of Article 8.07 (d) above, the 
following will apply:  
 

(i) The Union will provide the Employer with a copy of the Union 
membership card for check off purposes if it has not already done 
so when the employee was hired and a Corps number assigned.  
 

(ii) Dues will continue to be deducted until such time as an employee 
indicates in writing they no longer wish to remain in the Union and 
have dues deducted because they are working at a site that is not  
certified. In the event an employee requests such a change, the 
Corps will advise the Union of the requested change in status.  
 

8.08 CHECK-OFF: ASSIGNMENT OF WAGES  

The Employer shall as a condition of employment deduct Union 
dues from the wages or salary as follows:  

a. all Employees working at a certified site;  

b. all employees on the A List;  

c. all persons working at a certified site (excluding management);  
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d. all employees (as defined in Article 4) working at a site that is 
not certified.  

 

8.09 CHECK-OFF: PROCESS AND PROCEDURES  

a. The Union recognizes and agrees that the Corps’ obligation to 
deduct such is expressly restricted to making only such 
deductions as are permitted by law.  

b. Upon resignation, layoff or termination for cause, the Corps will 
deduct the current month’s dues from the employee’s final pay 
cheque and remit it to the Union.  

c. In the event that the Union alleges any violation by the Corps of 
this Article, notice of such alleged violation shall be given to the 
Corps in writing. If the matter is not resolved between the Corps 
and the Union, either party may then refer the issue to the 
grievance procedure. 

 (emphasis added) 

 

C. The Grievances 

 

[31] On October 10, 2018, the union filed grievances claiming union dues for 

employees, including Ms. Sermons, the former President of the Local, who 

worked at sites which were not certified. On November 19, 2019, I was appointed 

to arbitrate this matter through the Collective Agreement Arbitration Bureau 

under section 86 of the Code. The union’s position has been that unless an 

employee provides a written revocation of his or her union membership, the 

employer must continue to deduct and remit union dues on behalf of the 

employee. The union’s further position is that all new employees, regardless of 

geography, become members of the “A” List and are union members for whom 

the employer must remit dues.  

[32] Grievance 18-1010, dated October 10, 2018, reads as follows: 

 
Grievance Details: 
 
Under the Collective Agreement (Fifth Ed). Art. 26. Specifies that 
there shall be a ninety (90) trial period on all promotions to posted 
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positions and all appointments of an “A" list employee to a regular 
position. The “A-list” employee will remain on the “A” list for the 
nínety (90) day trial period. Any individual seeking to return to their 
previous position may do so within the trial period with reasonable 
notice to management. 
 
The transfer of members is outline under Art. I regarding 
membership and the check-off process and procedures. The 
Corps will provide the Union with written notice of such movement. 
Dues will continue to be deducted until such time as an employee 
indicates in writing they no longer wish to remain in the Union and 
have dues deducted because they are working at a site that is not 
certified. ln the event an employee request such a change, the 
Corp will advise the Union of the requested change in status. 
Failure to respond by the member constitutes by default their wish 
to maintaín membership. 
 
Corrective Action 
 
That PSAC DCL 20500 be made whole, including but not limited 
to members and new employees moved to the non-certified sites 
dating back to 10 Jul 18 are placed on the nominal roll and 
therefore recognized as Union Members and payroll deductions 
for dues started. Further, their membership in the Union will 
remain for 90 days from the date they are placed on the . . . 
nominal roll until such time the employee indicates in writing they 
no longer wish to remain in the Union. Failure to respond by the 
member constitutes by default their wish to maintain membership. 
The CYIY Division must “cease and desist this practice” of 
removing members from the nominal roll without their written 
declination from the Union. That the employer abides by the 
language of Articles 3, 4, 8, 21 and 26 of the Collective Agreement 
and any other related articles.  

 

[33] Grievance 18-1011, dated October 10, 2018, reads as follows: 

Grievance 18-1011 

 
Corps Management states that new employees hired for 
employment and assigned to a non-certified at the onset of their 
employment are not considered Part of the Union as their sites are 
not part of the Union sites recognized under Article 4.01 a. even 
though they fall under Article 3. 
 
Article 3 clearly defines all new employees as 'A List' 
employees and are recognized that "A List employees are 
members of the bargaining unit covered by this Collective 
Agreement 
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These new employees also known as "A List” employees are 
not being added onto the nominal roll, which is used as a 
checks and balance of union membership, a violation of the 
Collective Agreement. 

The Collective Agreement clearly identifies employees, work site 
placement and trial period in which this grievance is being filed. 
 
Therefore; we, PSAC DCL 20500, charge The Commissionaires 
Victoria, The Islands and Yukon (CIVY) Division with, but not 
limited to, violations of "A" List employees assigned to noncertified 
sites and not recognizing their union status as such, as specified 
by Articles 3, 4, 8, 21,26 of the Collective Agreement (Fifth Ed) 
and any other related articles. 

 
Corrective Action requested: 

 
That PSAC DCL 20500 be made whole, including but not limited 
to, new employees moved to non-certified sites dating back to 12 
Jul 18 are placed on the nominal roll and therefore, recognized as 
Union members and payroll deductions for dues started. 
Furthermore, their membership in the Union will remain for 90 
days from the date they are placed on the . . . (nominal roll until 
such time the employee indicates in writing they no longer wish to 
remain in the Union. Failure to respond by the member constitutes 
by default their wish to maintain membership. That the employer 
abides by the language of Articles 3, 4, 8, 21, 26 of the 
Collective Agreement and any other related articles. 
 
(emphasis added) 
 

 

[34] The original grievances were scheduled for an arbitration hearing on December 7 

– 9, 2020, with mediation on September 25, 2020. The parties attended for 

mediation by video conference on September 25, 2020.  No agreement was 

reached at the mediation. Shortly before the arbitration hearing, the parties 

advised me that the matter had settled on the terms and conditions set out in the 

consent award. Counsel for the parties presented me with the terms of the award 

they negotiated. The consent award was ultimately issued by me on December 

6, 2020. 

D. The Consent Award 

 

[35] The salient part of the consent award reads as follows: 
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1. The Employer recognizes that they have violated the collective 
agreement between them and the Union and will grant the 
Corrective Actions Requested in Grievances18-1010, and 18-
1011. 

 
2. Grievance 18-1010 is attached as Exhibit “A.” Grievance 18-
1011 is attached as Exhibit “B.” 
 
3. Upon the transfer of any employee to a non-union worksite, the 
employer will send the following text to the employee, and include 
the union on the correspondence when it is sent, and provide the 
union with a copy of the response that the employer received from 
the employee. Unless the employee indicates that they no longer 
wish to remain in the Union, dues will continue to be deducted. 
The text is as follows: 
 

Good Day [Employee Name]: 
On [Month, Day, Year] you will be assigned to [Work 
Location], which is a nonunionized 
work site. Article 8.07(d)(ii) of the collective agreement 
states, “Dues will continue to be deducted until such time 
as an employee indicates in writing they no longer wish to 
remain in the Union and have dues deducted because 
they are working at a site that is not certified. In the event 
an employee requests such a change, the Corps will 
advise the Union of the requested change in status.” 
 

4. The parties recognize that the nominal roll is a list the employer 
provides to the Union informing them which employees are in the 
Union. The Employer shall provide to the Union, a list of all 
employees hired from July 10, 2018 and onwards, for 
reconciliation against the current nominal roll, so that the Union 
can ensure that they have correctly accounted for all members 
and outstanding dues. The Employer shall provide this to the 
Union within 60 days of the signing of this Consent Award. 
 
5. The Employer shall provide to the Union the contact information 
of all employees including their address, phone number, and 
email, so that the union can contact all employees that have been 
hired from July 10, 2018 and onwards, to inform them of 
their enrollment into PSAC Local 20500. The Employer shall 
provide this to the Union within 60 days of the signing of this 
Consent Award. 
 
6. The Employer will not deduct outstanding members’ dues prior 
to the date of this Consent Award for any employee affected by 
the granting of these grievances. The Employer agrees to pay 
past dues, for any employee hired from July 10, 2018 to the 
date of this Consent Award, who is no longer employed by the 
employer as of the date of this Consent Award. The Employer 
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shall provide the amount owing to the Union within 60 days of the 
signing of this Consent Award. 

 
7. Within 90 days of the signing of this Consent Award, the 
Employer will grant the corrective action requested concerning 
Grievances 18-1010, and 18-1011. 
 

[36] It is my view that the parties intended the consent award to be a final and binding 

determination of the outstanding grievances. However, implementation issues 

arose, and these issues turn in part upon what constitutes the “A” List. In 

particular whether the “A” List is restricted to the portion of Vancouver Island 

south of the Malahat, as submitted by the employer, or whether it applies without 

geographic restriction, as argued by the union.  

 

[37] The consent award does not distinguish between employees on Vancouver 

Island north or south of the Malahat, although this was an issue raised in the 

grievance and in the grievance process.  

III. Issues of Jurisdiction and Re-opening the Hearing 
 

A. Jurisdiction 

 

[38] The employer raises an issue that it is beyond the arbitrator’s jurisdiction to 

decide the issue of what constitutes the “A” List.  

 

[39] The union has argued that this matter is clearly within the arbitrator’s jurisdiction. 

The submission to arbitration has to be construed flexibly and read in light of 

particulars exchanged during the grievance process, the answers given by the 

employer during the grievance process, and agreements reached by the parties 

that the issue for arbitration is what constitutes the “A” List: Brown and Beatty. 

The grievance should be construed in a way that permits the issue to be 

resolved: Blouin Drywall Contractors Ltd. v C.J.A., Local 2486, 1975 

CarswellOnt 827; Canadian Pacific Railway and Teamsters Canadian Rail 

Conference (Armillotta), Re, 2014 CarswellNat 5029; Laurentian Hospital v 
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O.N.A., 1997 CarswellOnt 5717 and G & H Noble Custom Cut Ltd. v USW, 

Local 1-3567, 2008 CarswellBC 2998. 

 

[40] There are clearly outstanding issues, concerning the implementation of the 

consent award, which raise issues about the “A” List. As outlined earlier, this 

issue is squarely raised in the original grievances cited earlier in this award. The 

grievance answer given by Mr. Paulsen, the CEO at the time, reads in part as 

follows: 

7. In the Arguments in Summary, the Union is not correct that all new 
employees hired by CVIY are assigned to the A List and thus are members 
of the Union. CVIY's Step 1 response is the contractual definition of A List 
and its membership: The definition of the A List in the Collective Agreement 
applies within the Bargaining Unit only and not the Division as a whole. The 
certification of the A List by the Labour Relations Board on 06 August 2002 
includes the limitation "All Greater Victoria A List/Spare Board" as the vote 
was restricted to Greater Victoria. This practice has been in effect and 
followed since that date. New Commissionaires living outside "Greater 
Victoria" (North of the Malahat) are not considered part of the A List for 
certification purposes and are not required to join the union. 

 

[41] Further, both parties agreed that this was the issue to be resolved in these 

hearings.  

 

[42] I find that the resolution of this matter is fully within my jurisdiction. This issue is 

squarely before me, as the issue was raised in the grievances and in the 

employer’s answer. It is an unresolved issue that is hindering the implementation 

of the consent award.  

B. Re-Opening the Hearing 

 

 

[43] During the employer’s closing argument, counsel made reference to alleged facts 

which were not in evidence before me.  

 

[44] For example, the employer suggested that an adverse inference be drawn 

because the union failed to call Mr. Jim Sidel, a past president of the union, and 
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Mr. Chris Rice, the Nanaimo shop steward, on the past practice issue. The 

employer argued that Mr. Sidel had the best evidence of the understanding of the 

application of the CA from the union perspective and Mr. Rice, the Nanaimo shop 

steward understood practices north of the Malahat.   

 

[45] Neither of these persons were referred to by either party during the evidence in 

the case. For example, there was no oral testimony that Mr. Rice was a shop 

steward or that Mr. Sidel  was a union president. I can infer Mr. Sidel was a union 

president at least at some point as his signature appears on the 2013 – 2016 CA. 

 

[46] In my review of the union authorities following the hearing, Mr. Sidel was 

identified in a previous arbitration award between the parties6 as having union 

involvement from 2001, becoming union vice president in 2004, but he was no 

longer the president in 2008.  

 

[47] All the evidence before me proved that the union had no knowledge of the 

employer’s practice. The employer had not confronted any of the union witnesses 

with an assertion that Mr. Sidel or Mr. Rice had knowledge of the employer’s past 

practice or interpretation of the CA. There is no evidence before me that Mr. Rice 

was on the negotiating team for any of the relevant CAs. Further, there is no 

evidence that either Mr. Sidel or Mr. Rice were available.  

 

[48] I raised the issue with the employer’s counsel that he was referring to facts not in 

evidence and the employer sought to re-open the hearing.  The employer alleged 

that this was the “first time in five years” that the union had raised a cogent 

argument and that the process should be stopped to obtain evidence.  

 

[49] The union opposed this application. The union argued that the employer had full 

knowledge of the factual evidence for months. The union submitted hat there was 

no requirement for it to provide its legal submissions to the employer in advance 

 
6 Canadian Corps of Commissionaires (Victoria, The Islands and Yukon) v. Public Service Alliance of 
Canada, Local 05/20500 (Collective Agreement Grievance), [2008] B.C.C.A.A.A. No. 164,  issued by me 
in 2008;  
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of the hearing. The employer should have been aware of the well-known test 

about past practice evidence.  

 

[50] After hearing argument from both parties, I gave a brief oral ruling dismissing the 

employer’s application, with written reasons to follow in the award.  

 

[51] My reasons follow. 

 

[52] The granting of a re-opening application is a matter within the discretion of the 

arbitrator. No authorities were cited to me on the re-opening issue. 

 

[53] In my view, an application to re-open a hearing to hear further evidence when 

one side has argued its case, is an unusual application.  The issues for hearing 

have been well known to both parties since the grievance process in 2018 and 

since written submissions were first made in 2021 on the alleged violations of the 

consent award.7  In its written submission of April 30, 2021, the employer clearly 

alleged that the past practice was that employees north of the Malahat were not 

on the “A” List and that it was limited to the Greater Victoria area.  I find that the 

employer raised, and intended to rely on, the issue of past practice at the 

hearing.  

 

[54] This matter has unfortunately continued for some time; however, all the 

adjournments have been by consent. 

 

[55] Such a re-opening would provide an unfair advantage to the employer, as it 

would be a splitting of the employer’s case. In this case the employer called 

seven witnesses and had an ample and fair opportunity to address the issues 

raised by the union and its own issue of past practice.  

 

[56] The employer did not call any employer negotiators of the CA, nor did it call the 

CEO who dealt with the grievance. I do not draw any adverse inference from the 

 
7 Employer, Union (April 9, 2021); Employer (April 30, 2021); Union Reply (May 14, 2021);  
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either of the parties’ failure to call every single witness to bear on the issues. It is 

up to counsel to structure their case and my task is to deal with the evidence and 

argument presented.  

 

[57] Further, I note that the employer raised the issue of past practice, and it bears 

the burden of proof on that issue. On its own evidence, the employer failed to 

demonstrate a past practice, as there was no affirmative evidence from the 

employer that it ever communicated its position to the union or a past president 

of the union local, or a shop steward, prior to the union filing a grievance. There 

is no indication that the union refused to produce these witnesses when 

requested to do so by the employer.  There is no evidence of a request prior to 

the hearing. It is clear to me that no summonses were requested by the 

employer.  

 

[58] For these reasons, I dismiss the employer’s application to re-open the hearing. 

Unfortunately, the employer’s counsel went beyond the proper scope of 

submissions which is to provide argument on the facts and law, and there were 

many references to unproven facts. I have not relied on any of the factual 

assertions made during argument where there was no underlying oral testimony 

or documentary evidence of the facts 

IV. Agreed Facts 
 

[59] The parties have reached an agreed statement of facts. This largely relates to 

the authenticity of documents and dues remittances which are important to 

remedy, but not to the adjudication of the issue of what constitutes the “A” List. I 

have not set out the full agreement reached, but I have referenced this as part of 

the decision. 

V. Summary of the Evidence 
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A. The Union’s Evidence 

 

1. Nancy Sermons 

 

[60] Ms. Sermons worked as a Commissionaire between December 2014 until she 

retired in September of 2021. She is the former president of the local.  She was 

involved in collective bargaining for the 2017 and 2019 rounds of bargaining. 

 

[61] Ms. Sermons testified that the “A” List is the list where all new employees are 

assigned after they are hired by the employer. They are there for a minimum of 

90 days, which is the probationary period. Some employees chose to remain on 

the “A” List because they only want part-time hours and other employees 

because they are assigned out to sites. In her view, the words “A” List and 

spares board are synonymous. The tendency is to use the “A” List to describe 

available employees in Victoria and spares list to describe these employees 

north of the Malahat. 

 

[62] Ms. Sermons has personal knowledge as to how scheduling occurred as she 

was also the site supervisor for several sites in Victoria, at various times, 

including Victoria Conference Centre, Royal Jubilee Hospital, Dockyard (the 

weekend supervisor), and the Lieutenant Governor’s Residence. She stated that 

when she needed someone to fill the vacancy, she would call dispatch, 

especially after hours. She also represented a member in a disciplinary process 

who worked and resided north of the Malahat and who was charged with leaving 

his post unattended in circumstances where Dispatch in Victoria was unable to 

provide a replacement employee on a timely basis.  

 

[63] Ms. Sermons testified that for persons who take the pre-employment training in 

Victoria, on the Divisional Day, in the second week of training, the union would 

have up to a half hour to brief the employees. She would pass out union cards 

and life insurance applications, and collected these signed documents and held 

them until she was informed by the employer that the trainee was hired.  She 
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would be informed by email or by the nominal roll and then she would then 

process the card through the union.  

 

[64] Ms. Sermons testified that the nominal roll is a list of union members, compiled 

by the employer and sent to the union monthly. She has no ability to determine if 

an employee has been hired other than by reviewing the nominal roll or by an 

email sent by the employer. As Ms. Sermons pointed out “I only know what the 

employer provides to me.” 

 

[65] Ms. Sermons highlighted a number of entries on the nominal roll showing 

employees as Nanaimo spares. There was an example of a person who was 

transferred from the Dockyard List to the Nanaimo Spares. 

 

[66] Ms. Sermons testified that she became aware of a dispute between the employer 

and the union in 2018, shortly before filing the grievances. When she was giving 

an orientation to new recruits on Divisional Day, Ms. Sermons noted that one of 

her friends, Ms. Barb Csinos, was in the class. Ms. Sermons later ran across Ms. 

Csinos and asked her about her status, as Ms. Sermons thought she was going 

to join the Commissionaires. Ms. Csinos told her that she had been hired and 

was working at the Victoria International Airport, in Sidney. This is a certified site 

and Ms. Csinos should have appeared on the nominal roll. Ms. Sermons 

reviewed her records and determined that Ms. Csinos had signed a union card, 

was working at a unionized site, but did not appear on the nominal roll. Ms. 

Sermons concluded that Ms. Csinos had been directly hired to the site without 

putting her on the “A” List. Ms. Sermons testified that she would never have 

known about this except for a chance encounter with Ms. Csinos. 

 

[67] Ms. Csinos was hired by the employer on March 2, 2018, but she did not appear 

on the nominal roll until September 12, 2018. The employer did not challenge the 

accuracy of this evidence.  
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[68] Ms. Sermons investigated further back to December of 2017 to attempt to 

determine who else the employer had failed to report on the nominal roll. Ms. 

Sermons referred to a helpful excel spreadsheet as part of her testimony.8 There 

are 58 “blue highlighted” entries which show, by employee number, persons 

newly hired by the employer who were not placed on the nominal list. Most of 

these blue coded employees are persons assigned to work at sites north of the 

Malahat. There are 25 “red highlighted” and 24 “yellow highlighted” newly hired 

employees who were assigned to sites in the Greater Victoria area but were not 

placed on the nominal roll. The employer did not challenge the accuracy of Ms. 

Sermon’s evidence on this issue. It challenged the premise of the union’s 

evidence that north of the Malahat employees should be posted to the “A” List.  

 

[69] In a grievance meeting in 2018 between Ms. Sermons, Mr. James Little, PSAC 

Regional Representative and, Mr. Paulsen (CEO at the time), Ms. Sermons 

learned of the employer’s view that employees hired outside of the Greater 

Victoria area did not have to be placed on the “A” List. She learned that the 

employer was not remitting dues for employees transferred from the “A” List to a 

non-union site after a period of 90 days. She also learned that the employer was 

directly hiring employees to non-union sites in the Greater Victoria area, rather 

than placing those hires on the “A” List and it was not remitting dues as it did not 

consider these employees to be union members.  

[70] Ms. Sermons testified that when she received the nominal roll, she took it at face 

value. She did not know that the employer was hiring employees directly to sites 

without placing them on the “A” List as she believed was required by the CA. It is 

clear that the union had no knowledge of how the employer was interpreting the 

CA on the new hires issue.  

 
8 Exhibit 2, pages 63 – 66; 
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[71] Ms. Sermons research revealed a significant number of issues with the nominal 

roll - (107 blue, red and yellow coded employees) while the employer has in the 

range of 1000 to 1200 employees.   

2. John Davies 

 

[72] Mr. Davies has been employed as a Commissionaire since July of 2014. Since 

he became an employee, he has been on the “A” List. He has been president of 

the local since Ms. Sermons retired from the position in March of 2021. Prior to 

that he has had other roles in the union including vice-president of the local.  

 

[73] In his work with the employer he has been assigned to different sites in the 

Victoria area. He testified that he is contacted by the Security Operations Centre 

(formerly known as Dispatch). He is offered different postings which he accepts 

or rejects as he chooses. He enjoys being on the “A” List as it gives him freedom 

to work as much as he wants, at different locations and it allows him to be more 

of a part-time worker.  

 

[74] He stated that, in his experience, there is not much difference between the “A” 

List and the Spare Board. If someone does not show up for work, the person in 

charge of the site or dispatch has a problem, so they need to refer to a list of 

available personnel who can be called at short notice to fill a gap.  

 

[75] He testified that the original certificate from the LRB predates his employment.  

 

[76] Mr. Davies notes that, up until COVID-19, he participated in union presentations 

during orientations.  In his union capacity, he receives copies of a nominal roll 

which give the name, the Commissionaires number and the assignment. He 

states that it appears that all he has been given has been people on the “A” List 

in Victoria or information about employees assigned to a certified site, north of 

the Malahat. He stated that the union has no ability to identify new hires if they 

are not on the nominal roll or identified in an email. He notes that he has 

questioned the employer when he has observed gaps in the Commissionaires 
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numbers on the nominal roll, but he received no response from the employer. He 

noticed this problem close to the time that the union filed this grievance.  

 

[77] There was no significant challenge of this evidence during cross-examination. 

 

3. Patty Ducharme 

 

[78] Ms. Ducharme is currently a regional representative for PSAC. She was formerly 

the Regional Executive Vice President of the BC Region for PSAC. When she 

was the Regional Executive Vice President, she was a signing authority and 

would sign MOUs and CAs.  

[79] She testified that she signed the MOU referred to by the employer. She testified 

that she would have signed this and other CA documents, after being briefed by 

a PSAC staff member.  

[80] She knew about the organizing drive with the employer in 2001. It is her 

recollection that at the time of organizing, the union was only aware that the 

employer had operations in Victoria. She believed that the highest density of 

employees was in the greater Victoria area, despite the employer’s name which 

implied a broader geographic scope for the organization.  

[81] As the union became aware of other groups of employees it would organize 

those employees and make applications to vary the group into the certification.  

[82] In terms of the MOU, she testified that this was an interim agreement to ensure 

that the “A” Listers would be afforded the same CA benefits as other bargaining 

unit members.  She testified that the agreement lasted until the negotiation of a 

new CA. She does not recall discussing the continuation of the MOU with the 

employer, and states it would normally be noted by the parties if that was the 

case.  

[83] Ms. Ducharme suggested that the language used in the MOU “The parties agree 

that the “A” List shall encompass the Greater Victoria Regional District” was 
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inclusive language and was not language that was intended to exclude growth of 

the bargaining unit over time. As the union is always looking to increase 

members, she would not have signed a document which limited membership.  

She, however, had no discussions with the employer on this issue.  

B. Summary of the Employer’s Evidence 

 

[84] The employer’s witnesses testified that the central dispatch office in Victoria only 

dispatched employees using the “A” List to various sites on Vancouver Island 

south of the Malahat. The employer also established that some of the south of 

the Malahat sites had their own lists from which site supervisors would draw to fill 

short term vacancies. The employer hired persons directly to sites north of the 

Malahat and did not use the “A” List to assign or dispatch employees to north of 

the Malahat sites.  

 

1. Stan Verran 

 

[85] Mr. Verran, Chief Executive Officer, worked with the employer from 2001 to 

2013.  

[86] He thought of the “A” List as an availability list. The “A” List was a specific 

detachment of Commissionaires available for work across the board, managed 

by a specific detachment commander at the Victoria headquarters. He testified 

that spares were not a component of the “A” List. He testified that the union 

never raised the issue that the “A” List was expanded beyond the Greater 

Victoria area.  

[87] In cross-examination, Mr. Verran was questioned about Article 4 Union 

Recognition in the first CA. He agreed that Article 4.01c reads that the parties 

agreed that the “A” List was not in the bargaining unit at the time but there could 

be a vote and certification and they could be included in the future.  
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[88] Mr. Verran clarified that the vote and the LRB variance of August 23, 2002, 

triggered the need for the MOU, as the parties recognized that this could not wait 

until the next round of bargaining for the next CA. He was not involved in the 

negotiations of the MOU but was briefed on it by his staff and he signed it, on 

behalf of the employer.  

[89] In cross-examination, Mr. Verran was taken to the 2005 – 2007 CA negotiated 

following the MOU. It is clear that the MOU was not incorporated or appended, 

and it could have been if the parties had agreed.  

[90] Mr. Verran agreed that the MOU did not refer to a spares board. The wording in 

the MOU is “The parties agree that the “A” List shall encompass the Greater 

Victoria Regional District.”  He agreed that nothing in the MOU limited the 

application of the CA to the “A” List, all the articles of the CA applied to the “A” 

List as a result of the MOU.  

2. John Gabel 

 

[91] Mr. Gabel was the Division Administration Officer (or Director of Administration), 

from 2002 to 2018. He had some involvement in collective bargaining in the 2013 

and 2016 rounds of bargaining. He described the second round as more 

contentious. I note, however, that the parties only had to meet on three 

occasions to resolve the issues.  In cross-examination, he clarified that he had no 

involvement or knowledge of the earlier rounds of bargaining, other than 

formatting of the CA.  

[92] He testified that the issue of how the “A” List operated was never broached by 

the union during the 2013 and 2016 rounds of bargaining. In cross-examination, 

Mr. Gabel stated that the employer also did not raise the issue “because we had 

no issues.” 

[93] When he joined the employer he learned from the dispatcher that any new hires 

would go onto the “A” List until a job came up at a particular work site. If a site 

closed due to termination of a contract or other reasons, the employee assigned 
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would go to the “A” List unless there were other openings. At that time the “A” 

List fluctuated between 70 and 100 employees.  

[94] He described that the “A List” was used by the employer to fill short term 

positions. The site itself may have had no ability to fill the gap.  

[95] His understanding of the “A” List has not changed over time. 

[96] In cross-examination he confirmed that his understanding was that hires north of 

the Malahat would “normally fall under a supervisor for that area and find 

employment through them and would not be placed on the “A” List . . .”   

3. Stephanie Kilner 

 

[97] Ms. Kilner, Director of Human Resources and Administration, was hired by the 

employer in May 2021. She has no personal knowledge about the employer’s 

operation or collective bargaining prior to her employment. She reviewed records 

and determined that there is no record of the union raising issues about the “A” 

List prior to the filing of this grievance in 2018.  

[98] She agreed, in cross-examination, that the employer’s interpretation of the CA is 

that the “A” List only applies to employees south of the Malahat.  She is however 

not involved in scheduling.  

 

4. Heiko Behn 

 

[99] Mr. Behn has been employed with the employer since June 1, 1996, first as the 

Nanaimo Detachment Commander, which evolved into the Central Island 

Manager over time, until he retired from this position on September 30, 2018. Mr. 

Behn was responsible for managing this detachment until he retired. He is now 

part of the training cadre. The Nanaimo detachment consists of Commissionaires 

in the Duncan, Ladysmith, Nanaimo, Parksville, Qualicum and Port Alberni.  



27 
 

[100] He became familiar with the term the “A” List, in 2002 or 2003. He described it as 

a separate detachment where individuals who were not assigned to a particular 

work site would be “parked” until they found other employment. He stated that “it 

does not affect us north of the Malahat.” He did not dispatch someone from the 

“A” List.  

[101] He stated that before he retired, Nanaimo did not operate a spares board or have 

a spares list. All the dispatching for work north of the Malahat was done through 

Nanaimo. 

[102] He stated that no one from the union ever talked to him about the “A” List. In 

cross-examination he admitted that he did not approach the union to talk about 

the “A” List. 

[103] In cross-examination, Mr. Behn admitted that he did not have any involvement in 

the certification processes or in collective agreement negotiations. 

[104] In cross-examination, he stated that if new recruits were hired, he would be the 

one to give them security training for licencing purposes before they were 

assigned to a specific site.   

[105] He would use the employer’s scheduling program to schedule workers to sites 

when there was an unexpected need due to absences. He stated that not all the 

sites were 24-hour sites and the shifts were 4 days on and 4 days off, so he had 

some latitude in the assignment. He indicated that there was little turnover in staff 

– perhaps 5 %. He agreed with cross-examining counsel that during the time he 

was manager he did not have a need for fill in staff; he managed with the 

permanent staff he had. 

[106] He was asked to comment on the nominal roll, and he was unable to explain why 

the roll noted some employees as Nanaimo spares. His guess appears to be that 

it was an administrative entry as there was no Nanaimo spares list. He testified 

that he was not familiar with the nominal roll and only found out about it on the 

day he testified.  
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[107] I note that Mr. Behn was not the manager at the time when the union filed the 

grievance.  

5. Rob Froher 

 

[108]  Mr. Froher worked as a dispatcher from October of 2019 to October 2020.  I 

note that this is in the period after the union filed its grievances.  In this period, he 

handled all scheduling for the south island. He testified that at smaller sites 

employees were scheduled by site supervisors who maintained their own spares 

list. Those site supervisors would engage him if they could not find a person 

available at their site and then he would assign an “A” List person to fill in.  

 

[109] He stated that if he had to dispatch someone for the rest of the company he 

relied on scheduling software which would tell him if the person had past 

experience and the qualifications to work at a site. He says that no one was 

dispatched north of the south island.  

 

 

[110] In cross-examination, Mr. Froher admitted that the scheduling software used by 

dispatchers did not necessarily have the same information as the employee 

management system.  

6. Greg Picard 

 

[111] Mr. Picard recently joined the employer in January of 2021, as the “A” List 

manager, the commercial client services manager, and security operations 

centre manager (formerly referred to as dispatch).  He agreed with the 

suggestion of the employer’s counsel that the “A” List and the spare board are 

the same thing and are a circle on a Venn diagram.  

 

[112] Mr. Picard testified that there are approximately 130 employees on the “A” List at 

present. He confirmed that there are no persons on the “A” List that live and work 

outside of the Greater Victoria area. He confirms on one occasion in the spring of 
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2022 he dispatched a person on the “A” List who lived in the Greater Victoria 

area to a site in Duncan, as an employee at that site did not show up for work 

and the only employee he had available was in the Greater Victoria area.  

 

7. Greg Martin 

 

[113] Mr. Martin is the chief operations officer. He has been in this role since January 

of 2020. He was engaged in consulting prior to that, including consulting work for 

the employer, since 2017. 

 

[114] His understanding of the certification (granted well before he became an 

employee) is that “all Greater Victoria A List / Spare Board Commissionaires as 

parking bylaw, security and jailers” means “… an on deck board holding place for 

new people joining the operation on the south island until placed into sites and in 

some cases some individuals stay on the list as a spare pending an assignment 

to a site.” 

[115] He testified that the issue of the “A” List applying beyond the Malahat has only 

come up recently at a management meeting.  It is clear, however, that this issue 

was raised by the union in the grievances filed in 2018. In cross-examination, Mr. 

Martin admitted that his consulting contact with the employer was intermittent – 

once every 4 to 6 weeks. He did not have any direct day to day operational 

involvement with the “A” List or how it functioned. He only became aware of the 

grievance “in the last few months.” 

VI. Arguments 
 

[116] I briefly summarize the main arguments of the parties below on the main issues.  

A. The Union’s Argument  
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[117] The union’s position is that all new employees hired by the employer are on the 

“A” List/Spare Board regardless of where they live. They should be listed on the 

nominal roll, as members of the union, with fees to be deducted by the employer, 

until the employee requests otherwise. The union submits that the CA language 

is clear and unambiguous. The union says that the employer has breached the 

CA by restricting the scope of the “A” List to south of the Malahat and has further 

breached the CA by failing to assign all new Commissionaires directly to work 

sites rather than to the “A” List.  

 

[118] The union has provided authorities in support of its position: Donald J.M. Brown 

and David M. Beatty, Canadian Labour Arbitration, 5th Ed (loose-leaf) [B&B], 

2:9 The Submission to Arbitration; 3:76 Introduction “Bona Fide Doubt” as to 

Meaning of the Agreement; 3:79 Past Practice; 4:20 Introduction; 4:22 

Presumption that all Words Have Meaning; Vancouver Coastal Health 

Authority v HEU (Clark), Re, 2016 CarswellBC 625; Southern Railway of 

British Columbia v C.U.P.E., Local 7000, 2010 CarswellBC 4027; Rouge Valley 

Health System v. Ontario Nurses Assn. (Compensation for Weekend Work 

Grievance), [2009] O.L.A.A. No. 682; Sault Area Hospitals v Ontario Nurses’ 

Assn. (Parker Grievance), [2001]O.L.A.A. No. 443;BC Hydro and Power 

Authority and IBEW, Local 258 (TNC Wage Adjustment),Re, 2018 CarswellBC 

3102, [2018] B.C.C.A.A.A. No. 83, 138 C.L.A.S. 103, 300 L.A.C. (4th) 113;; 

Canadian Corp of Commissionaires (Victoria, The Islands and Yukon) v Public 

Service Alliance of Canada, Local 05/20500 (Collective Agreement 

Grievance), [2008] B.C.C.A.A.A. No. 164;  

 

[119] The union says that the fundamental issue is what this the mutual intent of the 

parties expressed in the CA, rather than what specific individuals may have 

understood the CA to mean at a given moment in time.  

 

[120] The “A” List/spares board/spares list operates as a functional home for 

employees awaiting assignment to a site. The employer itself appears not to 

have a clear understanding of how many lists there are.  
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[121] The employer’s undisputed practice, not communicated to the union of assigning 

employees directly to sites and not to the “A” List, is a violation of the CA.  

 

[122] The union submits that the employer has not met the test for past practice. The 

employer has not proven that the union knew about the practice.  

[123] The union states that the certification is broad enough to cover all employees: 

Vancouver Museum v Planetarium Association, [1990] B.C.L.R.B.D. No. 191; 

North Shore Neighbourhood House Society (Re), [1999] B.C.L.R.B.D. No. 

361. The arbitrator has the jurisdiction to determine whether the CA language 

covers all the employees, as opposed to just south of the Malahat employees as 

suggested by the employer. The certification gets the collective bargaining 

process moving and the parties are free to adjust the scope of the bargaining unit 

as the relationship develops. 

[124] The union says that it is the employer’s burden to establish that north of the 

Malahat employees are excluded from the words, “all new employees shall be 

assigned to the “A” list”, where those words on their plain and ordinary meaning 

are clear and unambiguous: Alpine Building Maintenance, Inc. and SEIU, Local 

2, (725 Granville Scope), Re, 2021 CarswellBC 3917; Toronto Newspaper 

Guild, Local 87 v Preston & Sons Ltd., 1970 CarswellOnt 884. 

[125] The union submits that spares list or spares board must be given some 

meaning. The most helpful extrinsic evidence is the employer’s own Policy 

and Procedures Manual (manual) which treats that “A” List and spares as 

functionally equivalent – two ideas that form the same function. The concept 

of the “A” List and the spares list or spares board captures the concept of all 

employees awaiting placement or assignment by the employer. This is 

consistent with the concept of with the operation of the CA as a whole. The 

union referred to Articles 8.07a and d and Article 26.14 as support for the 

lack of geographical restriction.  
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B. The Employer’s Argument  

 

[126] The employer argues that, through actions and words, the parties have defined 

geographic limits to the “A” List. The “A” List consists of the Greater Victoria “A” 

List/Spare Board Commissionaires as parking bylaw, security and jailers. This 

means the Saanich Peninsula, the four core municipalities of Victoria, Oak Bay, 

Saanich, and Esquimalt and the Western Communities as far north as the 

summit of the Malahat. 

[127] The employer submits that there has never been an agreement at any time that a 

Commissionaire living or working north of the Malahat, or on a Gulf Island, Haida 

Gwaii, or in the Yukon would be on the Greater Victoria “A” List/Spare Board. 

Operationally, placing such people on such a list, which is used to allow dispatch 

to Greater Victoria sites, would be absurd. 

[128] The employer argues that Commissionaires living outside of Greater Victoria are 

always directly hired to a site. There is no list of spares nor is there a capacity to 

maintain a list of spares for dispatch to remote sites. The union has not grieved 

this process. The Union has not grieved the definition of Greater Victoria.  

[129] The employer says that there is 20 years of labour relations history. The union is 

fully aware of the employer’s position as the employer provided nominal rolls to 

the union. In contrast, the employer also submits that the union had no 

knowledge of the employer’s operation and cannot dispute evidence of the 

employer’s operations outside of the Victoria area.  

[130] The employer submits that it would be arbitral error to conclude that the “A” List 

operates outside of the Greater Victoria area. It argues that the employees 

outside of the Greater Victoria area would need to be canvassed as to whether 

they wished to join the union.  The employer submits that the only way these 

employees can be brought into the bargaining unit is by a variance of the 

certification or a voluntary recognition. Neither of these events have occurred. 
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[131] The employer submits that if the current consent award is insufficiently or 

inarticulately drafted, the solution to resolve these drafting errors is for paragraph 

6 to be read down so the “A” list only includes the “Greater Victoria A List/Spare 

Board Commissionaires as parties by/law, security, and jailers” as set out in the 

certification, and not to include employees who live north of the Malahat on 

Vancouver Island, a Gulf Island, Haida Gwai, or the Yukon.  

[132] The employer argues that the union (or the arbitrator hearing an application 

about a violation of a consent award) cannot just sweep in all the unrepresented 

employees without showing majority support among the unrepresented 

employees. There has to be a variance of the certification order or a voluntary 

recognition agreement:  Olivetti, SGS and Mainstream Association for Proactive 

Community Living, BCLRB No. B 43/98; Best Service Pros Ltd., and Service 

Employees’ International Union, Local 2, Brewery, General & Professional 

Workers’ Union, BCLRB NO. B 47/2018, 2008 CanLII 33638 (BC LRB); Chen v. 

University of Northern British Columbia Faculty Assn, BCLRB 139/2012; 2012 

Carswell BC 1959; Delta Hospital v. HEU, Local 180, 1977 Carswell BC 1543, 

[1977] B.C.L.R.B.D. No. 74;  Ledcor Resources & Transportation Limited 

Partnership (Cant Mill Operations – Chilliwack) and United Steel, Paper And 

Forestry, Rubber, Manufacturing, Energy, Allied Industrial And Service Workers 

International Union, Local 2009 , BCLRB No. B124/2013  and University of 

Victoria v. University of Victoria Faculty Assn., 1998 CarswellBC 3159. on the 

issue of voluntary recognition and collective agreements.  

[133] The employer argues that there is some confusion in the union’s submission 

about whether the “A” List and the Spares Board are the same thing or separate 

things. The employer argues that there is no requirement in the CA for an 

employee to be assigned to a spare board. The employer says that there is just 

one thing – the “A” List which applies to the Greater Victoria Area south of the 

Malahat.  
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VII. Analysis 
 

 

[134] The implementation issues arising from the Consent Award require me to 

interpret the terms of the 2016 – 2019 CA, as the grievance was filed in 2019, in 

relation to that agreement. The parties have subsequently negotiated a new CA 

(April 1, 2019 to March 31, 2022). There are some differences in the new CA. For 

the purposes of this award it is unnecessary to refer to those differences.  

 

[135] The original grievances were about the remittance of union dues, which turn, in 

part, on the interpretation of the consent award and the CA. This is not a 

grievance about how the employer hires, assigns or schedules its employees; the 

employer has a right to hire, assign or schedule its employees to different work 

sites, subject to any limitations in the CA. 

 

[136] However, the issue of dues remittance is impacted by the employer’s choices 

about hiring, assignment or scheduling. The employer is bound by the terms of 

the CA in respect of dues remittances that arise from the hiring, scheduling or 

operational choices it makes.  

 

[137] In the consent award, the employer admitted that it had incorrectly interpreted the 

CA.  In a subsequent award by me, I found that the employer continued to 

interpret the CA incorrectly and had violated the consent award. 

 

[138]  The employer has interpreted the provisions of the “A” List as only applying to 

employees south of the Malahat.  I find that the employer did not share this 

interpretation of the CA with the union, until discussions in the grievance process, 

after the filing of the grievances. 

 

[139] In my view, the employer’s interpretation is a long-standing unilateral error, which 

was unknown to the union until it was discovered by chance in 2018 and, upon 

discovery, the union immediately filed a grievance.  
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[140] In interpreting a CA, the arbitral task is to find and give effect to the 

mutual intention of the parties within the competing interpretations put 

forward by the parties; neither party bears any special onus of proof. 

The primary source for an interpretation is the CA. The arbitrator 

considers the words in the context of the CA and applies a purposive 

approach.  

 

[141] The typical factors considered are set out in Pacific Press v. G.C.I.U 

Local 25-C [1995] B.C.C.A.A.A. No. 637 (Pacific Press): 

 

1. The object of interpretation is to discover the mutual intention of 
the parties. 
2. The primary resource for an interpretation is the collective 
agreement. 
3. Extrinsic Evidence (evidence outside the official record of 
agreement, being the written collective agreement itself) is only 
helpful when it reveals the mutual intention. 
4. Extrinsic evidence may clarify but not contradict the collective 
agreement. 
5. A very important promise is likely to be clearly and 
unequivocally expressed. 
6. In construing two provisions, a harmonious interpretation is 
preferred rather than one that places them in conflict. 
7. All clauses and words in a collective agreement should be given 
meaning, if possible. 
8. Where an agreement uses different words, one presumes that 
the parties intended different meanings. 
9. Ordinary words in a collective agreement should be given their 
plain meaning. 
10. Parties are presumed to know about relevant jurisprudence. 

 

 

[142] Generally, the evidence of a witness about how they interpreted the 

CA language is unhelpful unless it reveals a mutual intent.  

 

[143] The 2016 – 2019 CA, Article 3.01 f contains a definition of the “A” List: 

f. “A” List is the employment group to which all new Commissionaires are 
assigned, and to which Commissionaires may apply to be assigned at the 
end of client contracts. Commissionaires on the list will provide an 
availability schedule every six months and will be available for 
assignments at the call of the Dispatcher.  
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(emphasis in the original) 
 

[144] This article clearly and unambiguously outlines that the “A” List is an employment 

group and that all new Commissionaires are assigned to this group. Bearing that 

language in mind, it is difficult to comprehend how the employer came to the 

conclusion that “all new Commissionaires” means Commissionaires south of the 

Malahat.  

 

[145] Under Article 4 Union recognition, Article 4.08 refers to the bargaining unit 

description, which reads in part as follows: “. . . all Greater Victoria A List/Spare 

Board; Commissionaires as parking by-law, security and jailers; . . . ”. 

 

[146] Article 4.01 c recognizes that “A” Listers are members of the bargaining unit and 

covered by the CA. The 2016 – 2019 CA contained a new provision, Article 

8.07(d). 

 

[147] In contrast with work locations or sites listed in the certification and CA, the “all 

Greater Victoria “A” List/Spare Board; Commissionaires as parking by-law, 

security and jailers”, is not a work site; it is an occupational group. Employees do 

not work at the “A” List.  

 

[148] The employer followed a practice for areas north of the Malahat where it hired 

employees directly to sites. Some of those sites were non-union sites and some 

were union sites. Most of the sites contained in the certification are south of the 

Malahat.   The union was not aware of the hiring practices of the employer in the 

areas north of the Malahat. 

 

[149] The union would only become aware of the hiring of an employee if the employer 

considered the employee a union member and notified it by email or placement 

on the nominal role.  For north of the Malahat hires the employer acted in 

accordance with its incorrect understanding of the CA. The correct interpretation 

of the CA is that all employees are required to be placed on the “A” List under 
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Articles 3.01 f and 4.01 c.  I note also that the employer hired some employees 

directly to sites south of the Malahat as evidenced by the example of Ms. Csinos. 

 

[150] I accept the unchallenged evidence of Ms. Sermons that the union learned of this 

issue shortly before it filed the grievances as a result of placement of a new 

member at a certified site in the Greater Victoria area, without notice to the union 

by way of an email or nominal role entry. The union should have had notice at 

the time of the hire of the employee, and according to Articles 3.01 f and 4.01 c, 

that employee should have been placed on the “A" List.  

 

[151] I note that this is but one of a number of errors made by the employer in the 

remission of union dues.  

 

[152] Mr. Behn, who was responsible for areas north of the Malahat, had not heard of 

the nominal roll until the day of hearing. This is surprising as the employer 

creates and distributes the nominal roll as the primary method of notifying the 

union of new employees who are part of the union. The words “nominal roll” first 

appear in Article 9 Information of the 2013 – 2016 CA.9 In the first CA, different 

language was used to describe information the employer needed to supply to the 

union (Article 9.01).  

 

[153] According to the evidence of Mr. Behn, the employer has been directly hiring 

employees to sites north of the Malahat since 1996 (his hire) which predates the 

original certification. It is difficult to understand why this continues to be the case 

when the CA clearly specifies that new hires are to be assigned to the “A” List.   

 

[154] I find that the union has demonstrated a systemic error in how the employer 

characterizes the dues status of some of the newly hired employees – 

particularly those directly hired to non-union sites north of the Malahat.  

 

 
9 Unless they also appear in the CAs for the period 2008 – 2012, which are not in evidence; 
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[155] In the first CA, in Article 3.01 f defines the “A” List in identical terms to the 2016 – 

2019 CA.  In the first CA, “employee” or “employees” are defined in Article 4.01 b 

“[as] those persons employed by the Corps for whom the Union is the recognized 

bargaining agent in (a) above, but shall not include employees working at, or 

from, the Corps Headquarters offices in Victoria, Nanaimo and Whitehorse, 

Guards and Matrons stationed at RCMP Detachments . . .” 

 

[156] In the first CA, Article 4.01 C provided: 

 

(c) It is recognized that the “A” List provides unique staffing to both 

bargaining unit and non-bargaining sites. Employees on the “A” List shall 

not be covered by this Collective Agreement unless the employees on 

those lists are successfully varied into the existing bargaining unit in the 

future, in which case the parties shall meet and negotiate terms and 

conditions which shall apply to those employees. In the 

event that the parties are unable to agree, then the matter shall be 

submitted to binding interest arbitration for resolution, without stoppage of 

work 

 

 

[157] In the first CA, Article 21.02 Assignment of Duties provided that new employees 

would be assigned directly to the “A” List. Article 21.02 reads as follows: 

21.02 

(a) New Employees will be assigned directly to the “A” List. From the time 
of enrollment in the Corps, all Employees, including re-enrollees, will be on 
probation for a three month (90 day) suitability assessment period. The 
Corps may terminate employment at any time during the probation period 
for unsuitability. 
 
(b) As regular positions in work sites become available, or as new work 
sties are formed, Employees will be assigned to fill them on a one month 
work site trial basis which could run concurrently with the three month (90 
days) probationary period specified in sub Article 21.02(a). 
 
(c) In the event that the Employee is found unsuitable during the work site 
trial period the Employee will be returned either to the original work site or 
to the “A” List, as the case may be. 
 
(d) Assignments to work sites or to a specific short-term duty are made by 
Division Headquarters. Exchange of duty may only be made with the prior 
approval of the work site supervisor if assigned to a work site, or by the 
dispatcher if assigned to the “A” List.  
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. . .  

 

[158] In the 2016 – 2019 CA, there were some slight changes to Article 21.02, 

including the addition of the title words “21.02 WORK SITE PLACEMENT”, but 

the assignment of new employees directly to the “A” List was a concept 

introduced in the first CA and apparently has been unchanged through to the 

2016 - 2019 CA. 

 

[159] The employer has argued that it is absurd to consider that north of the Malahat 

employees are on the “A” List, or that the concept should be expanded to include 

these employees. The employer argues that the function of the “A” List is to 

provide staffing to Greater Victoria area sites.  

 

[160] With respect to the employer’s position, that is a very narrow and unilateral 

reading of the CA. It is a reading that is contrary to the clearly expressed and 

unambiguous language. The mutual intent expressed in that language is that all 

new employees are posted to the “A” List, and not just a sub-set of employees 

with the employer considering another subset excluded.  

 

[161] It is clear by at least by the first CA, that the “A” List was serving a number of 

purposes, essentially those of a holding place for new employees awaiting 

assignment, for employees between contracts and for part-timers who were not 

assigned to a particular site. The employer also used it to dispatch employees 

primarily to south of the Malahat sites. Under the terms of Article 21.02, 

assignments to work sites are made by the employer.  

 

[162] Again, subject to the CA, the employer can assign employees, but all new 

employees are to be assigned to the “A” List and they become union members.  

 

[163] The CA does not distinguish between “north of the Malahat” and “south of the 

Malahat” employees.  
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[164] Article 3.01 f provides that the “A” List is the employment group to which all new 

Commissionaires are assigned, and to which Commissionaires may apply to be 

assigned at the end of client contracts. It is not qualified by geography. The 

headquarters of the organization is in Victoria and in my view, it makes perfect 

sense that new Commissionaires are assigned to a Victoria based detachment. 

 

 

[165] The “A” List is included within the bargaining unit description. It was an 

employment group that was varied into the certification by Board order following 

a vote.  By virtue of the CA, any new Commissionaire becomes part of the “A” 

List. 

 

[166] In my view, the words of Article 3.01 f provide a limit on the hiring practices of the 

employer in the sense that the new employee is first assigned to the “A” List. The 

employer may then assign the employee to a site. The “A” List is not a physical 

location; it is a notional holding space for new employees. 

 

[167] In my view, a direct employer assignment or direct hire of a new employee to a 

client site, rather than to the “A” List, is a violation of Article 3.01(f) of the CA.   

[168] All new employees become a member of the union and the employer is required 

to remit union dues until the employee notifies the employer, in the case of a 

posting to a non-union site, that the employee does not want to remit dues to the 

union.  

[169] Because all new employes are by definition to be assigned to the “A” List, the 

employer’s practice of direct hires to a non-union site, for example, results in an 

immediate dilution of the bargaining unit and the dues base of the union. This 

employer’s incorrect interpretation has a substantial impact on the rights of the 

union, as the CA provides all new employees become members of the union and 

the union is entitled to the remittance of union dues, until an employee is 

assigned to a non-union site and the member requests the employer to cease 

deducting union dues.  
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[170] In my view, this CA is very clear. All new employees are placed on the “A” List. 

This is regardless of geography. This is in part due to the fact that the new 

employee has not yet been introduced to the site and is on probation.  

 

[171] The employer’s argument that new employees do not become union members 

until they are posted to a unionized site, is problematic. Generally an arbitrator 

should attempt to give meaning to all words in the CA, where that is possible. 

The employer’s interpretation would require me to ignore the words in Articles 

3.01 f and 4.01 c and make this language superfluous. This would violate the 

well-known approach to CA interpretation set out in Pacific Press.   

 

[172] The employer has argued that the certification cannot be expanded by an arbitral 

“sweeping in” of north of the Malahat employees in the “A” List. It argues that the 

certification can only be varied by the Board, or consented by the parties: Olivetti.  

 

[173] I am sitting as an arbitrator hearing a dispute about the terms of a consent award 

and collective agreement language. In the context of grievance arbitration, 

 it is open to the arbitrator to interpret the CA and consider whether the parties 

have expanded the certification: Vancouver Museum v Planetarium Association, 

and North Shore Neighbourhood House Society. 

 

[174] With respect to the employer’s position, this is not a case of “sweeping in north of 

the Malahat employees into a bargaining unit which they have never voted to 

support.”  Under the certification, the “A” List is part of the bargaining unit. At the 

time of the certification there must have been majority support otherwise the LRB 

would not have varied in that employment group.  It is a notional holding place for 

all employees awaiting assignment to another site. Employees do not work at the 

“A” List.  

 

[175] Unless the employees of the “A” List succeed in a decertification application, new 

employees joining the “A” List become union members. The fact that they have 
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not voted for the union is irrelevant because the parties have agreed in the CA 

that they become members of an occupational group, which is a certified site.  

 

[176] It is perfectly permissible in a CA for the parties to agree on the placement of 

new employees into an existing occupational group. This is a negotiated 

restriction on management rights, as otherwise the employer would be free to 

directly hire employees to a site. In my view, placement on the “A” List makes 

perfect sense. The employer’s headquarters is Victoria based. The Dispatchers 

in Victoria use scheduling software and there is no evidence that different 

scheduling software is used for sites north of the Malahat. The employer’s 

manual does not specify a separate set of rules for employees north or south of 

the Malahat.  

 

[177] There is no such concept as a “north of the Malahat employee” in the CA or in 

the employer’s manual. This is purely an invention of the employer, albeit it is a 

long-standing invention. Newly hired persons are all Commissionaires and 

employed by the employer, regardless of where they live. The employer may 

assign them to a work site in accordance with the provisions of the CA.   

 

[178] The employer chooses to use the Nanaimo Division to assign and schedule 

employees, north of the Malahat, sometimes allows the site superintendents to 

schedule south of the Malahat or uses the Dispatch office for scheduling south of 

the Malahat employees, but this is irrelevant to the issue of whether they are 

bargaining unit employees.   

 

[179] The CA language is clear and unqualified. As employees of the employer their 

first posting is to the “A” list and there is only one “A” list. As such, they become 

union members and remain union members, even if the employer assigns them 

to a non-union site. In the case of an assignment to a non-union site the 

employee may request the employer, after a period, to cease the remittance of 

dues.  
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[180] The employer’s Policy and Procedures Manual is consistent with the union’s 

interpretation. Paragraph 3.4.2 1 g reads as follows: 

 

"A" List (Victoria region) or spares list is the employment group 
to which all new Commissionaires are assigned, and to which 
Commissionaires may apply to be assigned at the end of client 
contracts. 
 
Commissionaires on the list must be available for any 
and all assignments at the call of the Dispatcher or the Duty 
Officer. 

 

[181] This is further reinforced by the manual concerning initial employment which 

reads as follows: 

3.4.4 Initial Employment 
 

1. New Commissionaires will be assigned directly to the "A" 
List/spares board. As regular positions in Detachments become 
available, or as new Detachments are formed, "A" List personnel will 
be assigned to fill them on a three-month probationary basis. 
 
2. Assignments to Detachments or to a specific short-term duty are 
made by Division Headquarters. Exchange of duty may be made only 
with the prior approval of the Detachment Supervisor if assigned to a 
Detachment, or by the Dispatcher if assigned to the "A" List/spares 
board. 
 
3. Commissionaires unable to report for duty for any reason shall 
immediately notify their supervisor or the Dispatcher/Duty Officer so 
that a replacement may be detailed. When Commissionaires are 
again available for duty, they shall report to their supervisor or the 
Dispatcher/Duty Officer for advice on the time and place of their next 
duty. In case of absence due to illness, a doctor's certificate 
substantiating the illness may be required, 

 

[182] Further, when a staffing reduction or contract termination occurs, and immediate 

reassignment is not possible, the Commissionaires selected for removal may 

apply for a transfer to the “A” List or spares Board  (see manual paragraph 3.4.8 

2a). 
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[183] Where a client requests the removal of an employee from a site under paragraph 

3.4.10 – Personnel Removed from a Detachment or Section by Request, under 

paragraph 5 a, the removal from a client site is treated as “… an internal transfer 

from that site to another site, the A List, or if outside the Greater Victoria area, 

the Spares List;” 

[184] When an employee wishes an intra-Division transfer from one town to another, 

and it is approved, the member is placed on the “A” or spares List at the new 

location – see manual paragraph 3.4.12 2 Personnel Moving Within the Division 

Area. 

[185] While “A” List employees who reside or live north of the Malahat are assigned to 

a site, if the work at a unionized site ends because of the end of a contract with a 

client or for other reasons, the person remains an employee who is available and 

ready for an assignment. That employee still has rights under the CA.   

[186] If the CA intended to distinguish between employees based on geography, the 

parties should have clearly addressed this in a CA. The employer’s version would 

require me to read in words to the CA which are not present, which would give a 

more qualified meaning to the “A” List.  

[187] This would be inconsistent with the ordinary and plain meaning of the words “All 

new employees are assigned to the “A” List.” The employer would have the 

words read “all new employees south of the Malahat are assigned to the “A” List. 

Further, it would leave the north of the Malahat employees in some kind of limbo 

after the termination of their contract because there would be no right to return to 

the “A” List to await re-assignment. In my view, this would be an absurd result as 

all Commissionaires are employees of the employer and the CA has not 

established that the CA intended different classes of employees based on 

geography of the work site or place that they live.   

 

A. Memorandum of Understanding (MOU) 
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[188] The employer places some emphasis on an undated MOU10 which refers to the 

“A” List and the parties’ agreement that the “A” List shall encompass the Greater 

Victoria Regional District.  

 

[189] It argues that if one considers the “A” List on the ground functionality, the parties 

agreed to what the “A” List was in the MOU – it applied only in the Greater 

Victoria area, and no one outside the Greater Victoria area voted in the 

certification process.  

 

[190] The union argues that the MOU has not survived collective bargaining of 

subsequent agreements is of no continuing force or effect: Laurentian Hospital v. 

ONA, 1997 CarswellOnt 5717, paragraph 31 and G & H Noble Custom Cut Ltd. 

v. U.S.W., Local 1-3567, 2008 CarswellBC 2998 2008 CarswellBC 2998, [2008] 

B.C.C.A.A.A. No. 60, [2009] B.C.W.L.D. 6715. 

 

[191] The MOU reads as follows: 

 

Article 3.01 Collective Agreement 
 
Definitions: 
f. “A” list is the employment group to which all new Commissionaires are 
  
 assigned and to which Commissionaires may apply to be assigned at 
the  end of client contracts. Commissionaires on the “A” list must be 
available for any and all assignments at the call of the Dispatcher or Duty 
Officer. 
 
The parties agree that the “A” list shall encompass the Greater Victoria 
Regional District. 
 
The “A” List, by virtue of being varied into the bargaining unit, enjoys all 
articles and provisions in the Collective Agreement negotiated between the 
Public Service Alliance of Canada and the Canadian Corps of 
Commissionaires, Victoria, The Islands and Yukon Division. 
The following proposals recognize the uniqueness of the “A” List and the 
work being performed. 

. . . 
 

 
10 Exhibit 2, page 846; 
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[192] Ms. Kilner discovered this document during the course of her dealings with the 

implementation of the consent award, in a filing cabinet along with other 

documents related to dealings with the union. 

 

[193] Mr. Verran signed the MOU but has no memory of signing it. He recalls the 

process and he believed he signed it in 2001. He said that the issue arose 

because the union had been unaware of “A” List employees. He said a vote was 

held of the “A” List employees and the employees were in favour of 

representation by the union.  The solution was to develop a MOU which would 

factor the “A” List as a separate entity into the CA.  

 

[194] Mr. Verran’s view was that at the time the words meant exactly what they said; it 

was the entire south Island south of the Malahat.  

 

[195] His experience was that employees on the “A” List  were not dispatched to sites 

north of the Malahat.  

[196] He testified that no one from the union ever told him that the “A” List was to be 

expanded beyond Greater Victoria.  

[197] Mr. Gabel was not aware of the existence of the MOU when he commenced 

working with the employer in 2002.  

 

[198] Ms. Ducharme testified that the word “encompass” meant “includes”, and it is 

never the union’s intention to limit the scope of membership. I note that this is the 

union’s lateral intent. 

 

[199] In my view, it is unnecessary for me to interpret the words of the MOU.  

 

[200] The terms in a new CA generally supersede any past agreements containing 

different terms between the parties: Laurentian Hospital v. ONA.  If this were not 

the case there would be little point in negotiating new terms in the CA, different 

from old terms, if the parties were bound by past terms.  
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[201] The parties must specifically negotiate and agree on the continuance of a letter 

of understanding if it is to continue in legal force and effect: G & H Noble Custom 

Cut Ltd. 

 

[202] This MOU was not referred to, annexed or incorporated into the subsequent CA 

in 2003 - 2005. The evidence of both parties seems to be consistent in that they 

were obliged to address the “A” List on an interim basis as the bargaining unit 

expanded, and the first CA contemplated the fact that the “A” List might be varied 

into the bargaining unit.  

 

[203] As such, the MOU is of no continuing force or effect. The language in the 

subsequent CA, including the 2016 – 2019 CA supersedes the MOU. The 

language on the CA is clear and it is not helpful to consider the extrinsic evidence 

of a spent document in construing the terms of the 2016 – 2019 CA.  

 

B. Negotiating History 

 

[204] There is no evidence before me of the negotiating or bargaining history. Both 

parties called a witness who was involved in signing the CA – Ms. Ducharme for 

the union and Mr. Verran for the employer. These witnesses could not speak to 

the content of the negotiations for the first CA. Neither party tendered notes 

about the negotiations. 

 

[205] I can ascertain the changes made by in the CA by considering the texts of the 

CA. 

 

C. Past Practice 

 

[206] The employer argues that it has adduced evidence of its past practice – 

employees are never dispatched by its Victoria dispatcher from the “A” List to 
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locations north of the Malahat, and employees are directly hired to sites without 

posting them to the “A” List which informs its purposive interpretation of the CA.  

[207] The authorities, however, are clear that a past practice which violates the CA is 

not an aid to interpretation, unless it gives rise to an estoppel: Brown & Beatty, 

§§3.79 Past Practice.  Further, the past practice must be one that is known, and 

acquiesced in by the union: Bullmoose Operating Corp. v C.E.P., Local 443, 

2002 CarswellBC 2480. Where a party is unaware of an alleged past practice, it 

cannot be relied upon.  

[208] Here the employer has not proven any union knowledge of the employer’s 

practice. The only knowledge that the union has is employer provided information 

– the nominal role and email notifications of new employees. The employer only 

provides the information when the employee is, in its view, a union member. 

Since discussions in the grievance process, the union is now aware of the 

employer’s longstanding, uncommunicated, and unilateral view, that employees 

directly hired to non-union sites north of the Malahat are not union members or 

assigned to the “A” List. The union has no independent means other than 

employer provided information to verify that the employer is, in fact, following the 

CA.  

[209] As a result, the employer has neither established a proper past practice useful in 

the interpretation of a CA or an estoppel arising from that practice.   

[210] For the reasons already expressed, I cannot rely on any evidence about past 

practice, as the employer has not established that its past practice was known to 

the union and that the union acquiesced in that practice. Rather, the case seems 

to be that, when the union became aware of the problem in 2018 with the 

employer’s unilateral interpretation of the CA, it filed these grievances. Ms. 

Sermons’ unchallenged evidence was that the employer hired and posted an 

acquaintance of hers to a position at the Victoria International Airport, a certified 

site, and the employee did not appear on the nominal list for some months, no 

notice was given by email of the new employee and no union dues were 
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deducted. According to the CA, that person should have been posted to the  “A” 

List. That person was at least a member of the union for 90 days and could 

return to the ‘A’ List for a variety of reasons.  

D. Summary  

 

[211] In summary, the “A” List is the initial placement for all new hires, who also 

become members of the union, by virtue of their assignment to an occupational 

group which is certified and part of the bargaining unit. The “A” List is not limited 

by geography to the Greater Victoria area south of the Malahat, but includes all 

employees initially hired by the employer and any employee whose assignment 

has ended and is awaiting re-assignment.  

[212] The evidence also showed it includes employees, such as Mr. Davies, who wish 

to be available for posting to different sites or remain part time employees.  

[213] The employer does not necessarily dispatch persons on the “A” List to work at 

locations north of the Malahat, although in the evidence this occurred on at least 

one occasion. In practice, dispatching employees, for example, from Victoria to 

Courtenay, would create travel time issues.  

[214] Again, I wish to emphasis that this is not a grievance challenging the employer’s 

hiring, assignment or dispatching practices. The consent order before me relates 

to the union’s entitlement to union dues, which can be impacted by the 

employer’s hiring, work assignment and dispatch decisions.  

[215] Originally, the “A” List might have been an availability list of persons to be 

dispatched only in Victoria. As a result of collective bargaining, however, it is also 

the first posting for all new employees and other employees who may be waiting 

assignment. It is not a work site, but an employment group. The point is that the 

“A” List itself is part of the bargaining unit, whether the employer chooses to use 

it for dispatch purposes, or not.  
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[216] There is an underlying fallacy in the employer’s argument about employees. In 

my view there is no distinction in the CA between employees north of the 

Malahat and south of the Malahat in terms of  their CA entitlements.  If the parties 

intended there to be a distinction, surely they would have addressed it clearly in 

the CA. The CA language speaks to all Commissionaires, or all employees, and 

not just a subset of employees based on the geography.  

[217] Employees coming into this organization must be assigned to the “A” List and 

they become union members. The employer has an obligation to remit union 

dues.  It can assign employees to other postings; there are some implications 

about the remittance of union dues that flow from the assignment to a non-union 

site.  

[218] In the context of this grievance, the employer must continue to remit union dues 

for an employee who was or should have been placed on the “A” List until the 

employer is informed by the employee, who has left the bargaining unit, that they 

no longer wish to have union dues remitted. The precise form of that 

communication was agreed to by the parties in the consent award.  I note that in 

my award of July 19, 2021, I found that the employer had violated the messaging 

provisions of the consent award.  

[219] For all of the above reasons, I find that the union has established that the 

employer has violated the terms of the consent award.  In this award I have 

articulated the principles and left it to the parties to implement the award. If there 

are issues about implementation these can be brought back before me.  

VIII. Remedies  
 

[220] The union has requested a number of remedies, which for the most part are set 

out  in a rephrased form as part of my award. The employer made no 

submissions on remedy other than submitting that the grievance should be 

dismissed.  
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Damages 

 

[221] One of the remedies claimed by the union is a claim for damages for breach of 

the consent award. I am not inclined to award damages, as I do not think it will 

advance the collective bargaining relationship between the parties.  

 

[222] It is my hope that the parties can get beyond this dues remittance issue and 

focus on enhancing their collective bargaining relationship.  

 

Effective Date for Relief 

 

[223] In the consent award, the parties agreed that the effective date for relief was July 

10, 2018, onwards.  

 

IX. AWARD 
 

[224] I award that union dues must be remitted by the employer to the union on the 

following basis: 

 

(a) Newly hired Commissionaires as of the date of hire, without 

geographic limitation, are assigned to the occupational group 

known as the “A” List; 

(b) The employer must immediately, and without geographic 

limitation at the time of hire, provide a list of newly hired 

Commissionaires and confirm to the union that they have been 

assigned to the occupational group known as the “A” List;  

(c) The employer has breached the CA by failing to remit union dues 

based on an assignment of new Commissionaires as of the date 

of their hire to the occupational group known as the “A” List; 
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(d) The employer must desist in its practice of failing to remit union 

dues based on an assignment other than an assignment of new 

Commissionaires as of the date of their hire to the occupational 

group as the “A” List;  

(e) The Employer must immediately recognize all current/former 

employees, who are or were assigned to an “A List”, spares list, 

spares board – without geographic limitations – retroactive to the 

July 10, 2018, and on a going forward basis. Again, such 

employees must continue to be recognized as members of the 

union, up until such date as they have requested to be removed 

pursuant to process outlined in Article 8.07(d) and the consent 

award of Paul Love, dated December 6, 2020, and the arbitral 

award of Paul Love, dated July 9, 2021. 

(f) The employer must provide a list of all current/former employes 

affected by these orders – without geographic limitation – from 

July 10, 2018, onwards to the present, as well as the T4 

documents identifying the salary paid to these employees during 

the same period to allow for the calculation of union dues owing; 

(g) The employer shall pay to the union, forthwith, union dues for all 

employees affected by these orders from July 10, 2018, onwards; 

I retain jurisdiction over the implementation of this award, including the consent award 

of Paul Love, dated December 6, 2020, and the arbitral award of Paul Love, dated July 

9, 2021. 

 

Dated and issued this 3rd   day of February 2023, in the City of Campbell River, in the 

Province of British Columbia. 

 

 
Paul Love,  
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Arbitrator 


